Islami Ain O Bichar
Vol. 15, Issue: 60
October-December, 2019

THA! I¥T T TAF A : G5 R AL v

Benefits Arising out of Mortgaged Property
A Review of Juristic Opinions

Md. Migdad Siddique”
Md. Shofiqul Islam™"

ABSTRACT

Mortgage indisputably plays a vital role in economic transactions.
Mortgage against debt provides security for payment of debt. An
inextricable part of mortgage is the subjecmatter of mortgage or
mortgaged property. Islamic scholars unanimously opine that
owenership of the mortgaged property belongs to the mortgagor.
However, they differ as to the recipients entitled to benefits arising
out of mortgaged property. This article has endeavoured to
decipher and explicate this issue by analyzing different juristic
discourses. Relying on the authentic opinions of most of the
Islamic jurists the author has asserted that with consent of the
mortgagee or creditor a mortgagor or debtor is entitled to enjoy
benefits arising out of mortgaged property. However, several
scholars have opined that it is also lawful for the mortgagor to
enjoy benefits arising out of mortgaged property without the
assent of the mortgagee. Jurists have also differed on the very
issue of enjoying benefits by the mortgagee. To most of the jurists,
it is unlawful to enjoy benefits arising out of mortgaged property
by the mortgagee even with the assent of the mortgagor. Because,
debt if brings benefit will be treated as interest. On the contrary,
several scholars have upheld the validity of the aforesaid case. If
the mortgagee incurs any expenses in relation to the mortgaged
property only then he is entitled to enjoy the benefits in proportion
to the expenses. Most appallingly, the research paper argues that
the mortgage system as extant in Bangladesh is indeed in the
nature of riba al-nasi’ah and thus not valid.
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2. IFR IE IHVOF TTFA! & 20O TR | T2 OGN I§ 98 (WS
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1{f\gq TCST (Al-Marghinani ND, 4/417) |

IFH IB A THAF FMS 0 A @RI

THA TG A ST S FE0 (@R; I IS AP ©F (AT e
I SR TR O T | IFR G G AT 0 ©ICe N TAMA
I A OG! (AST, TF ZET OIS PAPT F41 A OIST (SN, STE-SCHI 2T
T4 SRl 8 (@R B Topfn | S IH@ 38T Q[0 (I4 A IFIMr! A
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G3 I&1 (AF @RI I @, (@K I (SO SHAFF AT FF CTRTE]
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TOIZ; TAFEIT AT ToFIRS! (AF Y& 7 | ToFIRONE AW F0F
TR TS (@I I8 [iG Far 7w w9, @F o, 5w Towifaet
I | IR GO -REQ@ @ FRW @21 992 oIS
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el free IS I@F Ao | oF /e Ao [edive RS
ROTT 7 ©f oMol IR IFF @R | 94 (T OF I5d I8
IFFYISIT ATA(S T A TS FoT (IR FACS AR -1 -«
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2RI G ¢ AN G AN FHZF : 3NN N (Al-Azhari ND,
2/80; Al-Khurasht 1997, 5/245), ZIT =R (Al-Shirbini 1994, 2/384),
B 30T W (Ibn Hazm ND, 8/89) € Fey el NER<RS
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Sefie A EnT e s M I Aoy Fa 2@ Jednr
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TS (Ibn Qudamah 1968, 6/316) |
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(I ToTF B = AR AR IFF I§ IRIALIOE IR AE A, SR
TFIpI& qIfeeT T A (Ibn Qudamah 1968, 6/316) |
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s Sorm o T | 9% (FE Iweael I TFrOIE IFH
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SR S : ZF TR (Al-Sarakhsi 1989, 21/107) @R TR TR
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T TAF QTR I IO (12 | O ST IS AATH
MG A AW ¢ Fagfed wealler (o F0ReT | AR SAe
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IFPvre! M ©f THPLETS! (ATF [ AT QIR e el FIRE I

8 ETEIAC CORCRETE]

SR (61 WK VWS A ;. Iwdvrel ©f fJes deices b
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AR | O *S AF (@, (T IFRALTSA (ST FSNLT TS AR 7 |

THRIYS! FYF THA I8 (AT ST e
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IFF (ST I ITH 8T ST (AT ITFATOIT NTFI (T qZ®
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TFS! IF (ATF TAF YO TS A 9 | 93 FEFR OF (72 | FIR
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ST I s TR IFFT I FIRF FACo 2RI -7 G-
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RN TS : FHIATO! FTA© e IHIALOR & ITH I (AF T
S T 2 | Afb R FRRAIT T (Al-Shirazi ND, 2/102) @32
AR FRROCINE GF6 TS (Al-Sarakhst 1989, 21/106) |

ST ST IS FAATF AP WO (P SR | ST 22 WieteT
Y A A, (AT I 9T =W, @I 5wy sl TF F& o0 ©fF
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e couad LS oy e il -elug e @il hom il Jssy 0
o b adly gl 4] azyd 0,50 doyll (i o 8y Ll els 2Buall L] o
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@R @STR &y st feetw | =g 91 fem a7 F@1ee, e
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ST (AFE G e WS | TRT SIS (I AR I oI
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T T (A @R AT (@, TSRO T (T T a7 FEOR O
T Tev g R (eAE YWRF | W57 IM IeH (Fd TR & O
I QAT AT (RS ST A |

oSz wlert : qHewTel IHR & T, T @F SormifTe MfFee ¢oF |
G @ FOF O3 IFI TIeTF IMCS AF, IFRALSNFS8 Vferd TS
AT | ©I2 IFRALVOR T IFH 8T I 8 O (AT THAFF el
HIET T (Al-Nawawi 1991, 4/99; Al-Shafi‘T 1990, 3/147) |

PO AT : THPUS! AW THARALONT THI F DI A @ (7
@ EBT O TGEHTE AW [@RIT | BT O3 PIE Wi @ fZar | &
@CTY *STTS, ©2 GBS =z (Ibid.) |

THATTS ieemTe §1I9
S, ORI MBI TAFBICT AT FE @ O G0 wlere o

(oM RO, TE A AT @I T (72 | v Fewrer
e U O T (Fe o QT oI ©ItE [ ST TRCZ GI6T
T TR PSR (W S (ST S T [y argeers w4
1 A | ©12 QIS @A ety w7 |

2. GBI TS @, IFTAOIR IHF T ST &F© Wfers; g o7
RIT ol ST I IFFALONE OFF Nferd IqTS AT 0 |
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JC S ©F (6T 37 (Al-Khurashi 1997, 3/246) |
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©. IFFNTS] TS TR IE QT FACe WSTR[ @A o
ey 799 | [Reag «iff¥fen fiem =@ o7 359 I8 9T FACS
@ | IFRALST (AF (T A Q7 FRACR I OF A OF
eI 67 TS T | BT (FIFL SIF Ao QZLAT FICCT; =3
(ICTT IR 7 | AR A, A0,

s o oy V) Lelun gy 5yal Jlo Jou Y
(I PETNCER T ©F TEMB Jore (St FT TeAre 7 (Al-Bayhaqi
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YD THRRALTST FYF THS! TG G (0 THIAON AN 7g2

ATSTT I T |

8. Ol (¥ IFJ I JIIAE AR TF 9ol Fcaces afG Jero
NG 9ol | TR e &0 I cvReeime =0, e
ILFRE 9T SPEifFe | [E IwR I JIIET TGNre A
CTRIETATS T T I9R GT A Qe AR A2 IHRALAONT
IFH ¥ IQEE Tt TR | G7 A T e 98 @ IJREE
e fre 711 FCeR @7 WEshrs wwte @y 1 e
IFRAACR T T I (AT AT ® Twg 2F N (Al-
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fq@m TS (Ibn Qudamah 1968, 6/509); *NfFET (Al-Shafi‘T 1990, 3/155)
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FREEE e MR AF O GIo] $IF LTSI FEC, (TR @
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